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Bonner County

STATE OF IDAHO,
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Honorable Steve Verby, District Judge
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III. IDAHO COURT RULES
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.

ARGUMENT
I.

THE COURT NEVER REACHED THE ISSUE OF THE WITHDRAWAL OF THE
ADMISSION TO A PROBATION VIOLATION
The State argues as a threshold matter that relief under

Idaho Code

§

19-2604 was not available to Mr. Allen because he

had admitted to, and the Court found, a violation of the
conditions of his probation.

Brief of Respondent, p. 5.

Because

of this, the District Court did not have the legal authority to
grant relief under that statute as it existed at the time of Mr.
Allen's request.

Id.

The State's argument is misplaced, as not only was this
issue not an issue on appeal, but the District Court specifically
chose not to deal with the issue:
The legal issues presented concerning whether or not the
Court has express, implicit, or inherent authority to allow
Mr. Allen's admission to a probation violation to be
withdrawn, and thus allow the dismissal of his conviction
for attempted strangulation, presents a case of first
impression for this Court.
The decision in this case,
however, does not turn on an examination of the legal
theories as to whether the Court has the power to grant the
relief requested.

R. p. 257 (Emphasis added).
The District Court limited its ruling to a finding that
relief under Idaho Code § 19-2604 was not compatible with the
public interest.

R.

257-258; 288-291.
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The issue of the

withdrawal of an admission to a probation violation was never
reached by the District Court.

Therefore it is not an issue in

this appeal.

II.

THE MOST IMPORTANT RECORD OF THE EVENTS LEADING TO THE
CHARGES IN THIS CASE IS THE PRELIMINARY HEARING TRANSCRIPT
The complaining party's version of events differed

substantially throughout these proceedings.

The most credible

version should be construed to be her testimony in open court
during the preliminary hearing.

The entirety of the State's

brief only lists the version of events as conveyed in the
underlying police reports.

Brief of Respondent, p. 6-9.

The

State never addresses the fact that the complaining party's
version changed during the course of the investigation and the
proceedings in District Court, or that she described the extent
of the conduct as 1) involving only one hand; 2) that she was
able to breath; and 3) she did not blackout.

Transcript,

Preliminary Hearing

at p. 47-48.

Of note, these statements were under direct examination as
well, prior to even being subject to cross-examination.
Moreover,

the description of the conduct does not support the

District Court's determination that "the severity of the
underlying crime and the method of its accomplishment militates
-2-

against either the dismissal of the judgment of conviction or a
reduction to a misdemeanor."

R. p. 258.

Furthermore, the

complaining party, via the prosecuting attorney, did not object
to Mr. Allen's requested relief because of the nature of the
offense or alleged conduct.
11; P 48 In 15-16.

Motion Transcripts at p. 29 In 10-

The State's argument is unsupported by the

record.
The District Court ignored the fact that this case involved
two different versions of events and the circumstances that
created those different versions.

Thus, not only was the

District Court's determination not supported by the record, and
an abuse of discretion, but the State's argument is similarly off
the mark by focusing solely on statements from the police report
rather than the actual evidence received by the Court at the time
of the preliminary hearing and after.

III. HEIGHTENED FIRST AMENDMENT PROTECTION OF THIS CASE IS NOT
WARRANTED BECAUSE THE CASE WAS NOT TRIED TO A JURY OR HIGHLY
PUBLICIZED
Mr. Allen's case was never tried to a jury.

There is no

record that the case created a heightened sense of public
awareness, or was highly publicized.

While a criminal proceeding

is usually open to the public, the Idaho Court Administrative

-3-

Rules create situations where sealing records is appropriate.
For reasons that include the lack of trial or any real public
interest, this is such a case.
The State argues the First Amendment protects the public's
right to know and the openness of criminal proceedings.

In

support of this contention, the State cites several United States
Supreme Court decisions.

Brief of Respondent, p. 10. See

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980);
Kleindienst v. Mandel, 408 U.S. 753 (1980); Branzburg v. Hayes,

408 U.S.

665 (1972); First National Bank of Boston v. Bellotti,

435 U.S. 765 (1978).

It is important to note that these

decisions support the openness of criminal proceedings during the
context of a criminal trial and are factually dissimilar to Mr.
Allen's case.

The State's reliance on heightened protection of

the openness of the proceedings in Mr. Allen's case by the First
Amendment is not justified.
The State also argues that Mr. Allen only introduced
evidence pertaining to his economic interest being adversely
affected by the felony conviction itself, and not that his
economic interests were harmed by the public record of his
criminal record.

Brief of Respondent, p. 12-13.
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The State

•
further alleges that because the District Court focused its order
on the sole aspect of Mr. Allen's admitted evidence at hearing on
his motion to seal, Mr. Allen's argument that the Court failed to
address other factors under Idaho Court Administrative Rule 32(i)
is without merit.

Brief of Respondent r p. 12-14.

However, the District Court had received substantial
evidence prior to Mr. Allen's testimony in the form of the
preliminary hearing transcript, the Pre-sentence Investigative
Report, and other underlying documents in these proceedings that
are part of the record available for public inspection that Mr.
Allen was seeking to have sealed.

Again, this was not a case

tried to a jury or highly publicized in which heightened First
Amendment protection is warranted.
misplaced.

Thus, the State's argument is

As previously argued, the District Court's failure to

address three of the four arguments as to why the Court file
should be sealed pursuant to Rule 32(i) of the Idaho Court
Administrative Rules was an abuse of discretion because it
overemphasized the economic harm factor while failing to address
the others.

-5-

IV.

CONCLUSION
For the reasons previously argued in the Appellant's Brief,

and in this Reply Brief, the District Court abused its discretion
in denying Mr. Allen's Motion for Reconsideration and his Motion
to Seal Records.

Mr. Allen respectfully requests this Court to

overturn the District Court's Memorandum Decision.
DATED this ~~~~day of October, 2013.
AMENDOLA DOTY & BRUMLEY, PLLC
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